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Scott  Harshbarger 
Attorney  General 


Statement  on  Reinstating  the  Death  Penalty  in  the  Commonwealth 

We  need  major  criminal  justice  and  court  reform  now  to  address 
the  crisis  in  our  criminal  justice  system.   However,  the  death 
penalty  has' no  place  in  this  reform  effort.   It  is  a  simplistic, 
arbitrary,  misguided,  ineffective,  and  costly  response,  cloaked  in 
the  guise  of  a  remedy  to  the  brutalizing  violence  that  angers  and 
frustrates  us  all. 

I  am  firmly  opposed  to  the  reintroduction  of  the  death  penalty 
in  this  state.   As  the  son  of  a  minister,  I  have  always  been 
personally  opposed  to  the  death  penalty.   As  Attorney  General  and 
a  former  District  Attorney,  I  believe,  as  a  matter  of  professional 
and  public  policy,  the  death  penalty  serves  no  legitimate 
purpose.   My  reasons  follow. 

First,  I  believe  that  the  public  focus  and  reliance  on  the 
death  penalty  as  a  potential  solution  to  the  problem  of  violence 
diverts  attention  from  efforts  to  implement  real  solutions.   Many 
people  have  grasped  at  the  death  penalty  as  a  quick-fix  remedy  to 
address  the  inability  of  our  criminal  justice  system  to  protect 
the  public  and  deliver  swift,  firm,  fair  and  equal  justice.   In 
reality,  the  death  penalty  cures  nothing.   Were  there  a  death 
penalty  in  Massachusetts,  it  would  apply  to  only  a  small 
percentage  of  cases  involving  serious  violent  crime,  yet  it  would 
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exact  an  incredibly  high  and  unnecessary  economic  and  social 
cost.   The  law  enforcement  problems  presented  by  the  vast  majority 
of  crimes  would  remain  unaddressed,  with  resources  diverted, 
leaving  the  public  and  law  enforcement  officials  equally,  if  not 
more,  frustrated. 

Second,  contrary  to  those  who  portray  the  death  penalty  as  a 
deterrent,  studies  in  states  with  the  death  penalty  have  not 
proven  that  the  death  penalty  is  a  deterrent  to  crime.   My  twenty 
years  of  experience  in  the  criminal  justice  system  have  borne  out 
the  conclusion  of  research  on  the  subject  that  the  vast  majority 
of  heinous  crimes  are  not  the  result  of  calculated  planning,  but 
rather  the  result  of  irrational  and  spontaneous  acts,  with  the 
offender  considering  neither  the  possibility  of  apprehension  nor 
punishment.   Further,  it  has  repeatedly  been  shown  that  it  is  not 
the  severity  of  punishment  which  deters,  but  rather  its  swift  and 
certain  imposition.   The  arbitrariness  with  which  the  death 
penalty  is  imposed,  as  noted  below,  and  the  delay  necessitated  by 
the  effort  to  provide  adequate  safeguards  for  any  death  penalty  to 
pass  constitutional  muster,  mean  that  its  imposition  can  never  be 
swift  nor  certain. 

Third,  supporters  of  capital  punishment  frequently  argue  that 
death  is  the  ultimate  and  appropriate  penalty  for  taking  the  life 
of  another.   To  both  the  deterrent  argument  and  the  "ultimate 
penalty"  argument,  the  answer  is,  and  should  be,  life  imprisonment 
-  without  the  possibility  of  parole  -  for  first  degree  murder. 
This  is  the  manner  in  which  to  satisfy  society's  legitimate  need 
to  harshly  and  firmly  punish  those  who  take  the  life  of  another 
human  being,  as  well  as  to' ensure  public  safety. 

Fourth,  proponents  of  the  death  penalty  claim  that  capital 
punishment  is  cost-effective  —  that  is,  if  the  person  is 
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executed,  the  state  no  longer  will  have  to  pay  the  costs  of 
incarceration.   In  reality,  the  experience  in  other  states  has 
shown  the  cost  of  capital  punishment  far  exceeds  the  cost  of 
imprisoning  an  offender  for  life.   The  cost  to  the  Commonwealth  of 
prosecuting  a  capital  case  would  be  staggering,  and  would  result 
in  a  far  greater  drain  on  the  criminal  justice  system's  limited 
resources  than  the  present  system  of  life  imprisonment.   Further, 
in  the  absence  of  reform,  and  the  restoration  of  funds  to  remedy 
the  draconian  budget  cuts  that  have  decimated  law  enforcement  at 
all  levels,  reintroduction  of  the  death  penalty  would  necessitate 
choices  among  and  reductions  in  our  already-limited  law 
enforcement  resources. 

Fifth,  the  death  penalty  is  arbitrary  and  discriminatory  in 
its  application.   Experience  in  states  with  a  death  penalty  has 
shown  that  it  can  and  does  result  in  racial,  socio-economic  and 
geographic  disparity  in  its  application.   Factors  which  should  be 
irrelevant  —  for  example,  the  county  in  which  the  crime  is 
committed  and  the  race  of  the  victim  —  play  a  role  in  whether  the 
prosecutor  seeks  the  death  penalty  and  whether  a  defendant  is 
sentenced  to  death.   A  United  States  General  Accounting  Office 
review  of  death  penalty  research  showed  a  "pattern  of  evidence 
indicating  racial  disparities  in  charging,  sentencing  and 
imposition  of  the  death  penalty...."   Two  other  studies  concluded 
that  a  killer  of  a  white  victim  was  three  to  four  times  more 
likely  to  be  sentenced  to  death  than  one  who  killed  a  black.   The 
death  penalty  in  its  application  has  been  shown  to  discriminate 
against  minorities  and  the  poor. 

Finally,  proponents  of  the  death  penalty  either  presume  that 
the  criminal  justice  system  is  infallible,  or  do  not  care  that  it 
is  not.   The  death  penalty  is  final.   The  recent  execution  of 


Digitized  by  the  Internet  Archive 

in  2012  with  funding  from 

Boston  Library  Consortium  Member  Libraries 


http://archive.org/details/statementonreinsOOmass 


-4- 

Warren  McCleskey  in  Georgia  is  a  case  in  point  --  a  person  who  was 
executed  on  the  basis  of  a  flawed  trial  after  which  several  jurors 
stated  publicly  that  they  would  not  have  voted  to  impose  the  death 
penalty  had  they  not  been  deprived  of  certain  information  by  the 
prosecution.   In  Massachusetts,  we  have  seen  cases  of  persons 
convicted  of  first  degree  murder,  who  either  received  death 
sentences  or  could  have  under  a  death  penalty  statute,  who  were 
later  exonerated.   I  believe  that  the  public's  support  for  capital 
punishment  is  for  a  system  that  simply  does  not  exist,  a  fair  and 
non-discriminatory  system  that  kills  only  the  most  heinous  and 
morally-abhorrent  murderers.   We  in  the  criminal  justice  system, 
above  all,  should  know  that  in  spite  of  our  best  efforts,  mistakes 
can  occur.   An  execution  cannot  be  "corrected." 

In  addition,  the  effort  to  reintroduce  the  death  penalty  poses 
starkly  a  fundamental  issue  of  our  values  and  responsibilities  as 
community  leaders.   Virtually  every  major  program  designed  to 
address  the  underlying  causes  of  violence  and  to  support  the  poor, 
vulnerable,  powerless  victims  of  crime  is  being  cut  even  further 
to  the  bone.   The  basic  tools  police,  prosecutors,  judges, 
probation  and  correctional  officials  need  to  combat  crime  and 
violence  are  being  further  weakened,  and  no  remedy  is  in  sight. 
In  this  context,  the  proposition  that  the  death  penalty  is  a 
needed  addition  to  our  arsenal  of  weapons  lacks  credibility  and 
is,  as  a  sheer  matter  of  equity,  morally  irresponsible.   If  this 
is  really  the  best  we  can  do,  then  our  public  value  system  is 
bankrupt  and  we  have  truly  lost  our  way. 

I  share  the  public's  frustration  about  a  system  which  is 
oftentimes  difficult  to  understand  and  frequently  perceived  as  not 
meting  out  swift,  sure  and  effective  punishment  for  those  who  have 
violated  the  law.   But  the  answer  to  this  does  not  lie  in 


-5- 

reinstating  the  death  penalty.   Rather,  in  recent  months  I  have 
strongly  endorsed  two  major  pieces  of  comprehensive  reform 
legislation  which  form  the  foundation  for  real  change  in  the 
criminal  justice  system  and  the  restoration  of  public  confidence. 

I  announced  my  support  for  court  reform  legislation  which,  if 
enacted,  would  for  the  first  time  allow  for  centralization  and 
genuine  accountability  in  the  court  system.   I  also  endorsed  the 
sentencing  and  correction  reform  legislation  proposed  by  the 
Boston  Bar  Association  and  the  Crime  and  Justice  Foundation.   This 
legislation  is  a  tough,  fair  and  effective  response  to  the  many 
problems  that  plague  our  criminal  justice  system.   The  public  has 
a  right  to  be  protected.   The  passage  of  court  reform  and 
sentencing  and  corrections  reform  would  have  a  far  greater 
substantive  and  positive  impact  on  the  criminal  justice  system  — 
and  public  safety  —  than  the  imposition  of  the  death  penalty  and 
its  hollow  symbolism. 

Therefore,  as  Attorney  General,  I  will  continue  to  oppose  the 
reinstatement  of  the  death  penalty  in  Massachusetts  and  will  work 
towards  comprehensive  and  substantive  reform  of  the  court  system 
and  the  sentencing  and  corrections  structure  in  the  Commonwealth. 


